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Jimmy Yang
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This is in response to your letter dated January20 2112 concerning the

shareholder proposal submitted to Merck by Laszlo it Treiber Copies of all of the

correspondeæceon which this response is based will be made available on our website at

http//www.sec.gov/divisions/corpfin/cf-noactiOflhl4a-8.Shtml For your reference

brief discussion of the Divisions informal procedures regarding shareholder proposals is

also available at the same website address

Enclosure

cc Laszlo Treiber

Sincerely

Ted Yu

Senior Special Counsel

Mar 21 2012
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Re Merck Co Inc

Incoming letter dated January 202012

Dear Mr Yang

Act.______

Section_
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Availability

-- FISMA 0MB Memorandum M-07-16
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Response of the Office of Chief Counsel

Division of Cornoration Finance

Re Merck Co Inc

Incoming letter dated January20 2012

The proposal seeks to have the company file criminal charges against and

prosecute
all individuals whose actions or inactions resulted in Mercks guilty plea

There appears to be some basis for your view that Merck may exclude the

proposal under rule 14a-8i7 as relating to Mercks ordinary business operations In

this regard we note that the company is presently involved in litigation relating to the

subject matter of the proposal Proposals that would affect the conduct ofongoing

litigation to which the company is party are generally excludable under rule 14a.8i7

Accordingly we will not recommend enforcement action to the Commissionif Merck

omits the proposal from its proxy materials in reliance on rule 14a-8i7 In reaching

this position we have not found it necessary to address the alternative basis for omission

upon which Merck relies

Sincerely

Erin Purnell

Attorney-Adviser



DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDIIRES REGARDING SHAREHOLDER PRQPOSALS

The Division of Coiporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 CFR 240 14a-8 as with other matters under the proxy

niles is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information furnishedto itby the Company

in supportof its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent orthe proporients representativØ

.. Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Commission including argument as to whether or notactivities

proposed to be taken would be violativeof the statute ornile involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to
Rile 14a-8j submissions reflect only informal views The determinatio sreached in these no-

action letters do not and cannot adjudicate the merits of companys positiomi with respect to the

proposal Only court such as U.S District Court can decide whethera company is obligated

to include shareholder.proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of acOmpany from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys.proxy

material
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Exchange Commission MERCK
Division of Corporation Finance

Office of Chief Counsel

100 FStriet.N.E

Washington D.C 20549

Re Pronosal froni.Lasalo It Treiber

Ladies and Gentlemen

Merck Co Inc..a New Jersey copcration Merck or thc Company ived

shartholder propOSal the Proposal from Las7io it Treiber Ph the Proponent for

inclusion in the proxy matenats for the Companys 2012 Annual Meeting of Stockholders the

Proxy Materials

in accordance with StalFLegal Bulletin 1141 November 20G this letter is being

transmitted via electronic mail to shareholderproposal42sec gay Also in accordance with Rule

14a-8j of the Securities Exchange Act of 1934 as amended the Exchaflge Act theCompany

is simultaneously sending copy of this letter and its attachments to the Proponent as notice of its

intetition to óxciudc the Pi.possl and supporting statements from the Proxy Materials and the

reasonS for the omission The Compan intends to file its definitive Prcrxy Ma ala with the

Commission on or after AprLt 102012 Accordingly pursuant to Rule 14a4j this letter is

being timely submitted not less than 80 days in advance of such filing

SUIRY

WØbeieve tbePrposal maYPIOPedY be excluded fiOm or Proxy Materials for the

following reasons each of which in and.of itself should be sufficient

Pursuant to Rule 14a4i7 use it relates ordinary business..operations

Piusuan Rule 14a-8i4 as it relates to the redress of personal claix or grievance

againstthe Company

BACKGROUND

On.Decernber6 2011 the.Conipany receivedaletterdatcdDecember3 2011 from the

Proponent which included shareholder proposal for inclusion in the Companys Proxy Materials

copy of the Proposal and the accompanying letter from the Proponent are attached to this letter

as Exhibit On December 162011 within 14 days of receiving the Proposal the Company

jfied the Proponent that the Proposal was deficient for including Jione proposal in

violation of Rule 14a4c copy of the notification isattachedto this letter as Exhibit The

Proponent seat revised Proposal via certified mail on December 222011 copy oldie

revised Prop is attached to thiS letter asExhibit The Proponent requests the Companys

ProzylMateri. includetfoIlwing propo
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S/ED .1 propose that Merck Co flle criminal charges against and

prosecute all individuals whose actions or inactions resulted in Mercks guilty

plea

e1oponentis former Compan employee whose employment was terminated in

1999 Eve year since 2000 be has ubmitted shar olderpropo Iseeking to require
the

Company to inform shareholders and others about various aspects
of disputes within the

Com$flyorto otherwise address various aspects of the Coflipanys ordinary business operations

suchas supervisionof itsemployees managementofComparyassets and conduct of legal

compliance proam In each instance the Division of Corporation Finance the Staff has

agreed that the Company may exclude tk Proponents proposal Sec Merck Co Inc

Fcbni 102011 eaclUda Ic because proponent failed to eligibility requirements

Merck Co Inc May 42010 excludable because Merck received it after the deadline for

subnrittingpropl Merck Co Inc February 2009 excludable as relatIng to ordinary

business operations litigation strategy Merck Co Jnc January 11 2008 excludable as

relating to ordinary business operations management of the workplace Merck Co Inc

December 212006 excludable asrelatuig to ordinary business operations Merck Co Inc

December 192005 excludable as relating to ordinary business operatIons management of

the workplace Merck Co Inc January 19 2005 excludable as relating to ordinary

business op inns i.e maliageflientof the workplace Ca Inc January16 2004

excludable as relating to ordinary business operations management of the workplace

Merck inc Janaiy 23 2003.exciudable as relating to personal claim or grievance

Merc Co Inc March 12002 excludable asrelating to ordinary business operations i.e

management of the workforce and MØrck Ch Inc February 2001 excludableasrelating

to its or rybusiness ta ions i.e the decision to dismiss employees

ANALYIS

The Proposal May Be Excluded Pursuan tto Rule 14a-8iI Because it Relates to Ordinary

Business Operations

Under Rule 4a-8i7 shareholder proposal nay be ludedif it deals with matter

relating to aCoinpanys ordinarybusinessoperations As the Commission stated in its release

adopting the 1998 amendments to Rule 14a-8 the approach to this exclusion is consistent with

the coiporaT laws of most states to confine the resolution of ordinary business problems to

inaragem eat and the board ofdfri tots since itis umpracticabiC for sharebolders to decide how to

solve WCIi problems atari annual shareholders meeting See bmge Act Release No 34-

400i81ay 11998

The Conip is involved in ongoing litigation involving various claiths related to Vioxx

See the Companys Annual Report on Form 10-K for the year ended Deóember 312010 and its

QuaTtCi1 Reports on Form 10-Q for the quarters ended March 31201 June 3020.11 and

September 30 2011 The Proposal seeks to direct the Company to take legal action against

current and former employees which could if implemented interfere significant
with the

Companys current litigation strategy and it would adversely affect the Companys position in the

litigationbyrequirig the Company to take actions thatmay be contrary to its litigationdefenses

The has ted repeatedly that proposals related toa companysdeciaion to defefld

itself in litigation and its strategies for bow it will conductthat litigation are part of its ordinary
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business.operations and that si eholderproposals related to such matters arc excludable inder

Rule 14a8iX7 See.Point8anksolulions Inc 102008 prop seeking to direct

certain aspects.of the companys litigation strategy and decisions inoiüding iflitiation and

settlement of litigation excludable as ordinary business operations Reynolds American Inc

March 72007 ingthat the company provide infonna tion on the health hazards

ofseconliazd smoke includinglegal options available to minors to ensure their envirom rita

are smoke free excludable as ordinary business operations because it relates to the companys
litigation strategy 42TInc February .2007 proposal requestingthat the board issue

report containing among other things specified information regarding disclosure of customer

oonununhcations.tocertaingovenimentatagenelesexcIud1e as relating to Ordinary business

operations i.c litigation strategy The Coca-Cola Company January29 2O0proposal

requesting that the compafly compensate party to current litigation for lóssesthatare connect
to the subject matter of the litigation excludable as relating to ordinary business operations

litigation siraterCunents 1nc My 82001 posal requiting the coinpaxy to tile suit

against two individuals exciudel loas relating to ordinary business Operations i.e litigation

strategy and MicrosoftiO ration September 15 2000 proposal calling for the company to

fika class action suit against the Unites States Federal Government and the Department of

Justice excludable thgtobusin opera tions i.e the conduct of litigation

Because the Proposal seeks to direct the ompanys strategy and decisions related to

ongoing litigation we believe the Proposal propcly Should he excluded under rule 14a-8ai1

The ProposalMay BeExilUdedlParsuant to Rule 14a4iX4 As ItRelates To A.Personal

Claim or Crievance

The Proponent employed by the Company in its re hdepnm for over

twenty years His employment was terminated in 1999 Every year since 2000 he has submitted

shareholder proposal alleging various Improprieties by the Company and its personnel and

every year the Staff has agreed there was some basis to exclude the proposal The Proponent
continues his campaign to seek redress of personal claim or grievance that be has against the

Company and senior members of the Companys research division liieStaffrepÆtedly has

stated that although proposal does not on its Ihoc evidence personal claim or grievance it

nevertheless may be excluded if it to bepart of campaign designed to redress an

existing pen.n grievance See eneral Electr ic Company January 12 2007 proposal
related to certifleationrequirements of Sathanes-Oxley excludable underRuiC 14a-8i4 as

relating to the redress of personal claim or grievance or designed to result in benefit to the

proponent or further personal interest which benefit or interest is not shared with other

security hoMerS at largeMerck Co.Jnc January 232003 oposal front the Proponent
was excludable under Rule 14a-8iX4 ConocoPlullips March 72008 proposal to establish

special committee to oversee an investigation of the company and Texaco hzc March 18
1993 proposal regardinglimitson eecutivean consultant compensation

The Proposal is another variation on the substance of the proposals the Proponent has

been submitting pursuant to Rule 14a-8 since his employment with the Company was
terminated TheCompany believes thatthe Proponent continues to use submissiOnof these

proposals alleging various improprieties by the Company and its personnel as tactic designed

to redress an existing personal grievance In particular as evidenced not only by the Proposal
itself but further by the sort Statement as inprevious flout is using this

Proposal to aft the competence iOtegrity and ethical standari of Compan management
Accordingly webciióve that this Proposal properly maybe exciudCd under Rule l4aJ1X4 as
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related.tothe redress ofa personal claiin.or grievance against.theCompany or designed to result

in benefit to the Propo ntor further personal interea which benef Or interest is not shared

with other security holdersat large

Accordingi fcrthe reaso us explained above and without addressing or waiving any
other possible grounds.fcr exclusion the Company requests the Staff to concur in our opinion that

the Proposal maybe excluded from the Companys Proxy Materials for the reasons set forth

herein.

If you have any tu ns or require say further information please cOntact meby phone
at 908-423-5744 ormy email at jimmyvanaSmerek.com Should you disagree with the

eonclusis set or in this iettcr we lyrequest the poitimJty to confer with you prior
totbe detennination of the StafFs final position

Very trly yours

Legal Director
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FISMA 0MB Memorandum

Ms Debra BollwageMgSy
Mrvk Co Inc

One Merck Drive

P.O Box 100

Whitebouse Station NJ 0889-O100

Dear Ms Bojiwager

Enclosed please find myProposal which request to be included in the Notice

of Annual Meeting of Stockholders 2012 express my to hold New Merck

securities valued at least $2000.00 duough the date of the 2012 Annual Meeting

Vciy truly yours



In 2007 Merck Co Inc paid $4.85 billion to settle approximately 270OO
Vioxx-zclated lawsuits November22 2011 it was reported that Merck Co Inc

reached en agreement with the Department ofJustice to plead guilty to criminal charges
and to pay 5950 million to resolve the same along with civil claims

RESOLVED propose that Merck Co Inc file criminal charges against all

individuals who had knowledge of the adverse side effects of Vioxx at any stage ofdrug

development and FDA approval process and failed to take the appropnate actions to

prevent ft from caching the market Furthermore also propose that all individuals

who cornmiued or bad knowledge ofthe acts resulting in Mercks guilty plea to czininJ

charges to be tried and prosecuted as violators of the laws applicabk to illegal drugs

SUPPORTING STATEMENTS Vioxx is the inevitable result and compelling
evidence of Mercks

long-standing support of unethical and criminal conduct as welt

incompetence of the privileged elite While supporting such behavior as the way of

doing business protecting the iTIIitih and setting the stage for marketing sictancc

known to the Companys Leadership to be bannfiul it barussed and forced out

employees of demonstrated competence mid integrity Obviously anyone expressing

dissenting opinions had to be removed as they interfered with the grossly irresponsible

and illegal drug dcvciopmern end marketing strategies For the individuals rentinng in

power and for their associates the personal financial gains were more important than the

health and safety of the patients As the Vioxx-related events unfolded it became

abundantly dear that Merck Exccntives and the Board of Directors became unworthy to

serve the Company because they allowed them to happen under their watch None of
the health problema associated with most illegal drugs are anywhere near as severe as

the consequences of Vioxx mcdicati4m Nevertheless while our courts are handing
down harsh jail sentences for tens ofthsands of individuals convicted of minor and

virtually harmless drug offenses the Vioxx-relaled crimes arc settled for money To
reestablish its once untarnished credibility as an ethical pharmaceutical company it is

incumbent upon Merck to initiate criminal prosecution against evetyone who has been

part of the conspiracy to profit om Vioxx
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Merck

WS3B.45

One Merck Drive

P.O BoxiOD

Wbitehousa Station NJ 080894ThLJ

T908 423 1000

908 735 1218
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FISMA 0MB Memorandum

Dear Dr Trelber

On December 2011 we received your letter dated December 2011 submitting

shareholder proposal for inclusion in the proxy materials for the 2012 Annual Meeting of

Shareholders

Rule 14a-8c states that each stockholder may submit no more than one proposal to the

company for particular stockholders meeting Your submission appears to include

more than one 4istinct proposal The first proposal which is found in the first sentence

of the paragraph with RESOLVED relates to the filing of criminal charges

against all individuals who had knovidedge of the adverse side effects of Vioxx The

second proposal is found in the second sentence of the same paragraph which states

Furthermore also propose that all individuals who committed or had knowledge of the

acts resulting in Mercks guilty plea to criminal charges to be tried and prosecuted as

violators of the laws applicable to Illegal drugs

As such your submission is required by Rule 14a-8 to be reduced to single proposal

If you wish to proceed within 14 calendar days of your receipt of this letter you must

provide revised proposal meeting the requirements of Rule 14a-8c Otherwise in

accordance with Rde 14a-8f Merck will be entitled to exclude all of your proposals

In the event you conect your submission to include only one proposal Merck reserves

the right and may seek to exclude the proposal in accordance with SEC proxy rules

For your convenience have enclosed copy of SEC Rule 14a-8 in its entirety If you

should have any questions you may contact me at 908 423-5744 Please direct all

further conespondence regarding this matter to my attention
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y.
Legal Director

Merck Co.kic
WS 3B-45

OncMerck..Drive

P.O.Box.iO

Wbhiouse NI O989..ioo

Dear Mr Yang

fbryour fecernber 2Oil.advising.me about

Rule 148c pertaining to suhnussion of stockholders pmposals to the annual meeting

of stockholders Enclosed please find my revised Proposal which request to be

included in the Notice ofAnnual Meeting of Stockholders 2012 express my intention

to hold MCk SCCUIThS valued at least $200000 through the date of the 2012

Annual Meeting

Ve1Y

Enctosiue



In 2007 Merck Co Inc paid $4.85 billion to settle approximately 27000
Vioxx-related lawsuits On November 22 2011 it was reported that Merck Co Inc

reached an agreement with the Department of Justice to plead guilty to criminal charges
and to pay $950 millionto resolve the same along with civil claims

RESOLVED propose that Merck Co inc file criminal charges against and

prosecute all individuals whose actions or inactions resulted in Mercks guilty plea

SUPPORTING STATEMEN1S Vioxx is the inevitable result and compelling
evidence of the prevailing conditions at Merck allowing unethical and criminal conduct

as weU as incompetence ofprivileged individuals within the Merck organization While

Company Executives and their chosen associates were engaging in activities ultimately

leading to the lawsuits and the guilty plea protecting the criminals and busy setting the

stage for marketing substance known to them to be harmful they harassed and forced

to leave employees of demonstrated competence and integrity Obviously all those

expressing dissenting opinions had to be silenced and removed as they interfered with

the grossly incompetent irresponsible and illegal drug development and marketing

strategies For the individuals holding power and for their associates the personal
financial gains were more important than the health and safety of the patients As the

Vioxx-related events unfolded it became abundantly clear that Merck Executives and

the Board of Directors became unworthy to lead the Company because they allowed

those events to happen under their watch None of the health problems associated with

most illegal drugs are anywhere near as severe as the consequences of Vioxx

medication as evidenced by the official records Nevertheless while our courts are

handing down harsh jail sentences for tens of thousands of individuals convicted of

minor and virtually harmless drug offenses the Vioxx-related crimes are settled for

money To reestablish its once untarnished credibility as an ethical pharmaceutical

company it is incumbent upon Merck to initiate criminal prosecution against eveiyone
who has been

part of the evidently criminal conspiracy to profit from Vioxx


